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A B S T R A C T

Judge Jed Rakoff has famously written opinions that contain very strong dicta describ-
ing his views. In the contexts in which he is writing, law ‘on the books’ has not sufficed
and probably could not suffice: society has been harmed, and the actors harming it
cannot be sufficiently constrained. Judge Rakoff’s dicta may help expand law’s penum-
bra to encompass what ‘law on the books’ cannot.

Judge Jed Rakoff, a Federal judge in the southern district of New York, famously
refused to approve a settlement negotiated between the Securities and Exchange
Commission (SEC) and Citigroup. Not surprisingly, he was reversed by the Second
Circuit. On remand, he approved the settlement as he was required to do. But he is-
sued an opinion making his views quite clear:

This case is back before the Court on remand from the Court of Appeals.
They who must be obeyed have spoken, and this Court’s duty is to faithfully
fulfill their mandate.

As the Court of Appeals recognized, this Court declined to approve the pro-
posed Consent Judgment in this case because the parties had failed to provide
the Court with sufficient evidence to enable it to assess whether the agreement
was fair, adequate, reasonable, and in the public interest. The Court of Appeals
held that this standard was mistaken and/or misapplied because:

- proof of ‘adequacy’ is not required;
- proof of ‘fairness’ and ‘reasonableness’ requires little more than a showing

that the consent decree is clear and lawful on its face, resolves the parties’
claims, and is not ‘tainted by improper collusion or corruption;’

- ‘determining whether the proposed S.E.C. consent decree serves the pub-
lic interest . . . rests squarely with S.E.C.;’ and

- more generally, the ‘primary focus of the [district court’s] inquiry . . .
should be on ensuring the consent decree is procedurally proper, . . . tak-
ing care not to infringe on the S.E.C.’s discretionary authority to settle on
a particular set of terms.’
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Upon review of the underlying record in this case, the Court cannot say that
the proposed Consent Judgment is procedurally improper or in any material
respect fails to comport with the very modest standard imposed by the Court
of Appeals. Accordingly, in an Order that will be filed separately today, the
Consent Judgment will be approved.1

In the original opinion in which he declined to approve the settlement, Judge
Rakoff explained his reasoning as follows:

the SEC’s long-standing policy—hallowed by history, but not by reason— of
allowing defendants to enter into Consent Judgments without admitting or de-
nying the underlying allegations, deprives the Court of even the most minimal
assurance that the substantial injunctive relief it is being asked to impose has
any basis in fact.2

Further on in the opinion, he observed that:

[i]f the allegations of the complaint are true, this is a very good deal for
Citigroup; and, even if they are untrue, it is a mild and modest cost of doing
business. It is harder to discern from the limited information before the Court
what the S.E.C. is getting from this settlement other than a quick headline.

This is not the only time Rakoff has had harsh words for the SEC’s practice of allow-
ing settlements that allow defendants to neither admit nor deny the allegations they
are settling. Another recent example is SEC v Vitesse.3 Before 1972, defendants could,
and did, publicly deny allegations as to which they had entered into settlements. In
1972, the SEC began prohibiting defendants from publicly denying the allegations.

The result is a stew of confusion and hypocrisy unworthy of such a proud
agency as the S.E.C. The defendant is free to proclaim that he has never re-
motely admitted the terrible wrongs alleged by the S.E.C.; but, by gosh, he had
better be careful not to deny them either (though, as one would expect, his
supporters feel no such compunction). Only one thing is left certain: the pub-
lic will never know whether the S.E.C.’s charges are true, at least not in a way
that they can take as established by these proceedings.

This might be defensible if all that were involved was a private dispute between
private parties. But here an agency of the United States is saying, in effect,
“Although we claim that these defendants have done terrible things, they refuse
to admit it and we do not propose to prove it, but will simply resort to gagging
their right to deny it.”

1 SEC v Citigroup Global Markets Inc No 11–cv–7387 (JSR 5 August 2014) 2014 WL 3827497.
2 SEC v Citigroup Global Markets Inc 827 F Supp 2d 328 (SDNY 2011).
3 SEC v Vitesse Semiconductor Corporation 771 F Supp 2d 304 (SDNY 2011).
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The disservice to the public inherent in such a practice is palpable.’

In the same week he issued the opinion (reluctantly) approving the Citigroup settle-
ment, Rakoff issued another opinion,4 in which he fined Countrywide’s successor in
interest, Bank of America, for Countrywide’s ‘fraudulent’ sale of low quality loans to
Fannie Mae and Freddie Mac under the ‘HSSL’ programme, (for High Speed Swin
Lane, or Hustle). Discussing the bank’s argument that HSSL loans ‘that were in
some degree reviewed by an underwriter at some point in the process and should
therefore be excluded from the total,’ Rakoff noted that:

[b]ut even in these cases, it was the less experienced, less punctilious ‘loan spe-
cialists’ who, relying chiefly on software, cleared the loans for closing, the criti-
cal tollgate on this high-speed highway. The Court will not exclude a loan
from the HSSL population if it was cleared to close by a loan specialist merely
because at some point in the origination process an underwriter glanced at it.5

He concluded:

In short, while the HSSL process lasted only nine months, it was from start to
finish the vehicle for a brazen fraud by the defendants, driven by a hunger for
profits and oblivious to the harms thereby visited, not just on the immediate
victims but also on the financial system as a whole.6

What might these opinions accomplish? They express Rakoff’s views of the conduct
of the actors involved—in the first case, SEC regulators and Citigroup (and the
Second Circuit), in the second case, the SEC, and in the third case, bankers at
Countrywide. This expression of views is part of Rakoff’s opinion, in the colloquial
sense but not in the ‘legal’ sense. They are, thus, technically, ‘dicta’—indeed, in com-
mon legal parlance, ‘mere’ dicta. But, as the remainder of this Comment argues, there
is nothing ‘mere’ about dicta of this sort. Quite the contrary: if we are to have a hope
of making regulators do more good and bankers do less harm, we need much
more—not necessarily more dicta, but more public pronouncements, whether or not
in the form of dicta, that are beacons for society’s values.

Law has thus far not been able to prevent the sort of behaviour Rakoff decries. In
the contexts he is addressing, the challenges are particularly daunting.

Banks offer financial and reputational rewards for formalistic financial engineering
(finding ‘loopholes’), as well as other behaviour that might produce gains at others’
expense; the resulting ethos also blunts constraints against such behaviour. Indeed,
law’s attempts to clamp down on loopholes with new prohibitions may sometimes
even be counterproductive: bankers may respond to new prohibitions by redoubling
their efforts to find loopholes. Even existing prohibitions are hard to enforce—the

4 US ex rel O’Donnell v Countrywide Home Loans Inc F Supp 2d (SDNY 30 July 2014) 2014 WL 3734122.
5 ibid 3.
6 ibid 6.
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sanctioned behaviour must be discovered—and proven, against an adversary that is
very well-advised and well-funded.

What about regulators? Extensive literature speaks about ways in which regulators
might sometimes be ‘bad agents’ for their principals, the society’s citizens, pursuing
easier cases (including those with easier targets), or cases with greater headline value
rather than the cases that ‘ought’ to be brought—the cases that relate to serious
wrongdoing that harms society. Bad agents can make common cause with people
they really should not be making common cause with—for instance, bank executives,
who are happy to settle a claim against their bank with shareholder money, not ad-
mitting or denying that the bank did anything wrong, while the regulators bringing
the claim get to announce with triumph the fact, and amount (very large!), of the
settlement. While there is self-congratulation at centre stage, it is allowing a disap-
pearing act nearby: possible claims against the executives themselves are never
brought. In short, regulators may benefit more by succeeding at something easy that
looks ‘good enough’ than trying—and potentially failing—to do something much
harder.

Responding to pressure, the SEC announced that it would begin seeking more
settlements in which it required the defendant to admit guilt. It has indeed done so,
but nothing much has changed. The admissions are very narrow and artfully crafted;
where there are more serious admissions that might carry serious consequences,
some of those consequences are ‘waived’; and, again, individuals are not brought to
account.

All this suggests a role for public pronouncements, whether in the form of ‘mere’
dicta or otherwise. Those in law speak as though, especially in the business sphere,
norms against societally harmful conduct could not possibly have much of an effect.
But there is no definitive evidence on the point—and considerable evidence to sug-
gest that they could.

Norms are complements to law, potentially adding a much-needed penumbra.
Law generally must specify what it is requiring or prohibiting; it also typically assigns
the burden of demonstrating that the requirement has not been met or the prohibi-
tion has been violated to someone who may face considerable obstacles in doing so.
Even absent legally cognizable proof, norms can yield sanctions; they also can am-
plify the effect of legal sanctions. Moreover, norms can encompass and constrain
behaviour that could not, and in some cases should not, be illegal. Consider in this
regard, the behaviour of the regulators discussed above. What one wants to say to
the regulators—what Rakoff in effect says—is: ‘act in the public interest’. But how
could this be achieved? It might be possible to better align monetary and profes-
sional advancement with the public interest, but a significant gap will remain—one
that norms might help fill. Finally, norms are apt to be internalized; a person might
refrain from taking a lucrative opportunity or making a too-lax settlement, because it
entails doing something that just ‘isn’t done’.

Norms have to come from somewhere. There is no mechanical process for creat-
ing norms, or increasing or decreasing their effect. But the lack of a mechanical pro-
cess does not stop those who seek to create norms or more broadly to influence
views in many spheres, both public and private. Public pronouncements, particularly
highly visible and eloquent ones such as the ‘mere dicta’ in Judge Rakoff’s opinions,
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would seem like an excellent source. Of course, norms are no panacea. Law’s force is
certainly different, and in many respects, stronger than that of norms. But norms can
go where law cannot. We do not know exactly what we want norms to encompass,
just as we do not know exactly what we want law to prohibit. But norms can function
more diffusely and less determinately than law. The 2008 financial crisis and its after-
math have put on prominent display behaviour that law cannot do enough to pre-
vent, constrain, or punish. There may not be detailed agreement on what ought and
ought not to be done, but Judge Rakoff’s opinions tap general sentiments that some
behaviour falls woefully short of what society deserves.
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