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The decision of the European Court of Human Rights (ECtHR) in Grande Stevens
et al v Italy has already become an oft-mentioned touchstone on the implications of
human rights protection in financial markets law.1 The Court’s ruling sets out some
important principles in two fundamental areas: first, it clarifies to what extent admin-
istrative procedures are bound by the fair trial provisions of the European
Convention on Human Rights (ECHR) (Article 6) when sanctions are applied
that—albeit administrative in form—are criminal in substance. Secondly, the deci-
sion imposes some limits on the joint application of criminal and (formally) adminis-
trative sanctions in light of the double jeopardy clause set forth in Article 4, Protocol
7, ECHR.

1 . F A C T S
Grande Stevens concerned an alleged lack of disclosure relating to an equity swap on
shares issued by Fiat Spa, the Italian carmaker listed on the Milan Stock Exchange.
In 2002, Fiat was in financial distress and received a convertible loan from a bank
syndicate. The loan covenants provided that if Fiat did not repay its debt at maturity
(September 2005), it would have to instead deliver shares for an equivalent amount.
As the repayment deadline approached, it became clear that a share issue would have
been more convenient than total repayment. However, conversion of the outstand-
ing debt would have diluted the Agnelli family’s controlling stake—held through the
listed company Ifil Spa—from 30.06 to 22 percent of the outstanding voting capital,
while the bank syndicate would have ended up with a global participation of up to
28 per cent.

In April 2005, Exor Group Spa entered an equity swap contract on 90 million
Fiat shares with Merrill Lynch. Both Exor and Ifil were controlled by Giovanni
Agnelli Sapa. Under the contract, Exor took the equity leg and had the right to re-
ceive cash flows if the price of the underlying shares increased, thus taking a long po-
sition in Fiat. Merrill Lynch had the corresponding short leg. While the original
contract conditions provided for cash settlement, a negotiation began at Exor’s
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request with a view to introducing an option for physical settlement which would
have allowed Ifil to buy from Exor the shares delivered by Merrill Lynch, so as to al-
low Ifil to maintain control over Fiat in spite of the conversion of the outstanding
debt.2

As the loan due date neared, market rumours spread about the possibility that Ifil
would maintain its controlling stake in spite of the debt conversion. On 23 August
2005, the Italian Securities and Exchange Commission (Consob) enjoined Ifil and
Giovanni Agnelli Sapa to issue a statement clarifying the initiatives (if any) they were
considering in view of the approaching loan maturity date, as well as all facts that, to
their knowledge, could explain anomalous fluctuations of Fiat shares’ price during
the period.3

In a press release of 24 August 2005, Giovanni Agnelli Sapa and Exor denied they
were considering initiatives concerning the loan due date, and expressed their wish
to remain Fiat’s major shareholders. The managers concerned subsequently declared
they had not mentioned the equity swap with Merrill Lynch because the renegotia-
tion of its settlement mechanism was still hypothetical. A copy of the contract was
filed with Consob only later, on 14 September, when the negotiations were more
mature and the boards of directors of Ifil and Exor were going to examine and ap-
prove the plan to maintain control over Fiat. On 20 September, Fiat, taking advant-
age of its option, issued the new shares and allotted them to the bank syndicate. At
the same time, Merrill Lynch delivered the shares underlying the equity swap, thus
allowing Ifil to maintain control over Fiat and continue to hold more than 30% of
the voting capital, the threshold set by Italian law for a mandatory bid (Article 5
Directive 2004/25/EC; as per Consob’s interpretation, undisputed in the case, no
mandatory bid rule was applicable as the dilution of Ifil–Exor due to debt conversion
and the delivery of the shares by Merrill Lynch were contextual).

Convinced that the press release had not disclosed all material information avail-
able at that time, Consob issued to the managers of Ifil and Giovanni Agnelli Sapa a
statutory notice charging them with market manipulation by dissemination of false
or misleading information. According to the statutory notice—contrary to what had
been asserted by the press release—some initiatives had actually been considered to
avoid a change in Fiat’s control. Interestingly, the enforcement strategy focused only
on the ongoing negotiations concerning the option for physical settlement, disre-
garding the lack of disclosure on the previous cash-settled equity swap. To be sure,
at that time investors were not required to communicate positions held through de-
rivative contracts settled in cash—the Ifil–Exor case was later mentioned by the
European Commission in the Impact Assessment of the amendments to the
European Union (EU) transparency regime subsequently enacted with Directive
2013/50/EU. However, Italian rules on issuers’ ad hoc disclosure in force at that
time applied also to the entity controlling the relevant listed company for facts con-
cerning those companies and their controlled entities. According to the majority of

2 For implications on the transparency of Exor’s long positions see D Zetzsche, ‘Hidden Ownership in
Europe: BAFin’s Decision in Schaeffler v Continental’ (2009) 10 Eur Buss Org L Rev 115, 129.

3 See Article 114(5) legislative decree 58/98—Consolidated Law on Finance (CLF)—enacting Article 6(7)
Directive 2003/6/EC—Market Abuse Directive (MAD).
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commentators, the reference to such ‘controlled entities’ also included companies
under common control with the listed issuer, as was the case with Exor and Ifil.
There is little doubt that the assumption of an economic exposure of 90 million Fiat
shares was material for the Fiat group as a whole and that such news would have
given investors a hint of the fact that a company under common control with Ifil al-
ready had a long economic exposure that was large enough to equal the amount of
shares needed for Giovanni Agnelli Sapa to maintain control.

2 . C O N S O B A D M I N I S T R A T I V E S A N C T I O N S P R O C E D U R E A N D T H E
S U B S E Q U E N T A P P E A L

Consob sanctioned the charged managers at the end of a procedure that complied
with the applicable national rules. At the time, such a procedure could be roughly di-
vided into three stages. The first stage began with service of the statutory notice by
the competent operating unit in charge of detection (in this case, the Insider
Trading Office). The persons charged with improper conduct could file their obser-
vations in writing and be heard by the unit upon request. At the end of the first stage,
the unit reported its conclusions on the alleged violation, thus starting the second
stage of the procedure, by notifying the charged parties of the report and by submit-
ting it to the Sanctions Office. The Sanctions Office had in turn to take into account
any further defences presented by the parties orally or in writing and to prepare its
own report to the Commission (Consob’s board). The report by the Sanctions
Office contained its conclusions on the alleged violation and (for the first time) a
quantification of the proposed sanction.

In the third stage of the procedure, the Sanctions Office report was submitted to
the Commission (Commissione Nazionale per le Società e la Borsa) for its final de-
cision. Remarkably, the Sanctions Office report was not communicated to the parties,
nor did the parties have the opportunity to present their own allegations or to pro-
vide evidence in front of the Commission. Rather, the Commission decided in a
somewhat asymmetrical in camera proceeding, as the Sanctions Office was repre-
sented at the hearing through a rapporteur. The director general also took part, with-
out voting power, in the meeting in which the decision was taken.

On 9 February 2007, the Commission fined the managers amounts ranging from
E 500,000 to E 5 million each, while Ifil and Giovanni Agnelli Sapa were declared
jointly and severally liable with their directors. The Commission also banned the
same individuals from exercising managerial responsibilities in listed companies.
Although the decision was challenged, the sanction was upheld by the Court of
Appeal of Turin—which only reduced its amount—and by the Court of Cassation,
becoming res iudicata on 30 September 2009.

Noteworthily, the Consob administrative sanctions procedure was subsequently
partially reformed. However, the main features of the second and the third stages of
the procedure were retained. In particular, just like the replaced regulation, the new
rules adopted on 19 December 2013, and currently in force, still provide for no deliv-
ery to the charged parties of the Sanctions Office report proposing conviction or
acquittal (see Article 6(4) Regulation 18750/2013, as amended) and still exclude the
charged parties from being able to comment on the proposal, while the director
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general—who jointly signs the statutory notice where the accusations are stated
(Article 4(1) Regulation 18750)—still takes part in the discussion before the
Commission (see Article 10(4) Consob Regulation on Internal Organization—No
8674/1994).

3 . T H E C R I M I N A L P R O C E E D I N G
Under the Italian CLF, some forms of market manipulation qualify both as criminal
and as administrative violations. While the administrative provision (Article 187-III
CLF) substantially replicates the Market Abuse definition of manipulation (Article
1(2) MAD), the criminal provision is restricted to cases where a person disseminates
false information or carries out sham transactions or employs other devices that are
likely to produce a significant alteration in the price of financial instruments (Article
185 CLF). The criminal rule, therefore, requires the concrete risk that market prices
are modified, while administrative measures are applicable to the extent that the dis-
seminated information is likely to give false or misleading signals as to financial in-
struments (compare now Article 5(2) Directive 2014/57/EU (MAD II) and Article
12(1) Regulation (EU) No 596/2014 (MAR)). Furthermore, malice is required un-
der the criminal law, whereas negligence is sufficient for administrative measures.

On the basis of Article 185 CLF, the public prosecutor of the Turin Tribunal initi-
ated a criminal procedure against the managers of Ifil and Giovanni Agnelli Sapa.
Although the administrative sanction became res iudicata before the criminal proce-
dure ended, the court rejected the defendants’ objection that the procedure should
have been dismissed so as to avoid double jeopardy. When the facts fall into both
provisions, exclusive application of lex specialis is indeed ruled out by Article 187-III
CLF which provides that administrative measures shall be imposed without prejudice
to criminal sanctions.

The first instance court acquitted as the likelihood of a price alteration was not
supported by sufficient evidence. The decision was challenged by the Office of the
Public Prosecutor directly in front of the Court of Cassation, which overturned the
acquittal for two of the three charged managers on the basis that the mere risk of
price alteration—rather than full evidence thereof—might have grounded the pun-
ishment. The Turin Court of Appeal convicted on the basis of this interpretation.
When the action was brought before the ECtHR, the procedure was still pending in
front of the Court of Cassation as the conviction was challenged by the defendants
(before the ECtHR decision was published, the suit was, however, barred by
limitation).

4 . T H E R I G H T T O F A I R T R I A L A N D A D M I N I S T R A T I V E S A N C T I O N S
P R O C E D U R E S

The Grande Stevens decision takes a stance on two main issues: one, the applicability
of the right to a fair trial in administrative sanctions procedures and, two, the limits
set by the double jeopardy ban (or ne bis in idem) when the same conduct is pun-
ished under both administrative and criminal provisions. Although not path-breaking
in either respect, Grande Stevens provides important clarifications on some issues that
previous case law left unresolved and that had, therefore, raised uncertainties among

152 � Journal of Financial Regulation, 2015, Vol. 1, No. 1

D
ow

nloaded from
 https://academ

ic.oup.com
/jfr/article/1/1/149/2357870 by guest on 23 M

ay 2023

 &ndash; 
.
.
&ndash; 
.
 &ndash;
.
.
.
.
.
d
.
.
r
.
.
.
 &ndash; 
 &ndash; 
-


academics and practitioners. Furthermore, the ECtHR analysis is likely to foster co-
herent reflection by scholars and legislators on the allocation of tasks between super-
visors and courts in the enforcement of financial markets law, in which both the ne
bis in idem and fair trial principles play a role.

As for the scope of application of the right to a fair trial (Article 6 ECHR), the de-
cision started by observing that the measures imposed on the managers qualified as
criminal sanctions under the Convention, especially by reason of the actual and
potential damage that the administrative penalty might have caused to the charged
persons (section 101). The statement is in line with the consolidated approach that
formal classifications under national law are conclusive only if they expressly label
sanctions as criminal. Asymmetrically, according to the so-called ‘Engel criteria’, sanc-
tions formally qualified as administrative may still be regarded as criminal for the
purposes of the ECHR as long as other substantive conditions are met. In particular,
the Court reiterated that either the nature of the offence or the nature and degree of
severity of the sanction may suffice for Article 6 to apply.

As to whether the right to a fair trial was applied before Consob, the Court assessed
whether the sanctions procedure satisfied the requirements set forth by Article 6 as in-
terpreted by the relevant case law, and concluded in the negative on two grounds.

First, procedural fairness was excluded because the applicable rules prevented the
parties from submitting to the Commission—the competent body for the adoption
of the final decision—their observations on the Sanctions Office report, that repre-
sented the final formulation of the accusation and the first formalized proposal on
the amount of the sanctions (sections 117–18). The impossibility to have a say on
the final accusation also extended to the (pre-) meeting held by the Commission be-
fore voting on the decision. Although the president and other members vote in cam-
era, the Sanctions Office presents the case and orally explains its own conclusions
before the Commission, in a preliminary meeting in which the director general also
participates; such an opportunity is not extended to the parties, and the public is also
not admitted. In the Court’s opinion, the lack of a public hearing is a crucial criterion
for assessing procedural fairness in cases where factual—as opposed to purely le-
gal—questions are debated (sections 118–22), and the progress of the negotiations
between Exor and Merrill Lynch was key to evaluating whether the physical delivery
of the shares had already been considered and, therefore, whether Ifil’s continued
control over Fiat was in sight. The impossibility of access to witnesses that gave dec-
larations to the investigating officials also contributed to rendering the procedure un-
fair for the purpose of Article 6 (section 117).

Secondly, the Court stated that Consob could not be considered as an impartial
tribunal. Although the appointment mechanisms of the Commissioners and other
relevant guarantees such as the duration of office were deemed sufficient to protect
its independence and no sufficient reason was alleged to justify doubts on its
subjective impartiality, the Court considered that Consob could not be regarded as a
‘tribunal’ in the meaning of Article 6 as it lacked objective impartiality. The
conclusion is based on the lack of separation of roles of the persons involved
in the procedure (section 137). The Insider Trading Office and the Sanctions
Office do indeed operate under the authority and the supervision of the
Commission, which is kept informed of any investigation (Consob Del 15087/2005)
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and whose president has a casting vote and may give, in some cases, the preliminary
authorization for investigations (ibid and Article 5(b) and 19(1) Consob Regulation
on Internal Organization). Reference was made to ECtHR precedents where an or-
ganizational connection between the Office of the Public Prosecutor and the judge
subsequently presiding in the trial court was regarded as a sufficient reason for the
public to fear that impartiality might not have been guaranteed (Piersack v Belgium,
section 30(d); the mere proximity between the judge and the prosecutor’s depart-
ment in the pre-trial phase has raised similar criticism by the Court in De Cubber v
Belgium, section 29, even in the absence of hierarchical relationships).

Grande Stevens then makes some remarkable observations on the relationship be-
tween administrative sanctions procedures and judicial review. Incomplete compli-
ance with Article 6 guarantees may indeed be restored to the extent that the
administrative decision may be subsequently challenged before an independent and
impartial tribunal that satisfies all the requirements of a fair trial (section 138, see eg
Menarini Diagnostics v Italy, section 58) and has full jurisdiction over the case (sec-
tion 139, see eg Schmautzer et al. v Austria, section 34; Chevrol v Francia, section
76–77). This is of course not entirely new to ECtHR case law, but some precedents
had left partially unanswered the question to what extent violations of Article 6
ECHR during an administrative procedure can be rectified later. Some obiter dicta
(see eg Jussila v Finland, section 40) had indeed convinced some commentators that
an appropriate subsequent judicial review could not be a panacea for any violation
perpetrated by administrative authorities.4 Indeed, interim administrative sanctions
sometimes produce detrimental consequences that cannot be completely restored by
a subsequent judicial decision.

Inasmuch as the Consob administrative sanctions procedure might seriously con-
flict with Article 6, the Court seemed to believe that no infringement was serious
enough to hamper ex post compliance through proper judicial review. The assessment
of the judicial procedure before the Court of Appeal brought the ECtHR, however, to
the conclusion that the applicable rules did not ensure full compliance with ECHR
standards. The ECtHR acknowledged that full review was ensured on both issues of
facts and law by an independent and impartial tribunal, but it also found that no evi-
dence was given that the parties had access to a public hearing on questions of fact.
Although the point was debated and both parties provided supporting evidence for
their respective positions (section 152–53), the formal statement contained in the
Turin Court of Appeal decision was crucial in convincing the ECtHR that the hearings
had been held in camera, although possibly with the participation of the parties alone.
On the contrary, the fact that a public hearing had been held later in front of the
Court of Cassation was deemed insufficient, as in this case the review only concerned
issues of law. Full jurisdiction and compliance with the procedural guarantees of the
fair trial must coexist in order for Article 6 to be complied with (section 155).

Interestingly, the Court did not believe that such violations justified the restitu-
tion of the fines. The conclusion was based on the consideration that procedural vio-
lations do not necessarily entail that the sanctions were equally in breach of the

4 For an analysis see D Slater, S Thomas and D Waelbroeck, ‘Competition Law Proceedings before the
European Commission and the Right to a Fair Trial: No Need for Reform?’ (2009) 5 Eur Comp J 97.
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Convention (section 240). The reasoning was criticized in the dissenting opinion
filed by two judges, who stressed that assuming away any influence of the ascertained
irregularities on the outcome of the procedure is manifestly fallacious, it being a peti-
tio principii (or ‘begging the question’: sections 19 and 29 of the Opinion).

5 . N E B I S I N I D E M
The formal classification of Consob sanctions as administrative measures was also in-
voked by the Italian Government with a view to excluding that parallel proceedings
opened before Consob and the criminal court constituted a violation of the ne bis in
idem principle. To be sure, the Italian Republic included a reservation on Article 4 of
Protocol No 7 to the ECHR stating that the double jeopardy ban only applies to
sanctions labelled as criminal under national law (similar reservations were made by
other counties, such as Austria, France, Germany, which however did not ratify the
Protocol, and Portugal). On this point, the ECtHR first considered that such a reser-
vation is in breach of Article 57 ECHR, that rules out reservations of a general char-
acter (the reservation must contain a brief statement of the national law concerned)
and only allows limitations to the applicability of conventional provisions with re-
spect to laws in force at the time of signing or ratification.

In Grande Stevens, the Court considered that the reservation made by the
Italian Republic was null and void by reason of its vagueness, as it made no reference
to any specific criminal provision (sections 210–11; the first rule punishing
market manipulation was introduced in Italy by Article 5 law n 157 of May 17, 1991,
shortly before the reservation was included on 7 November 1991). As the adminis-
trative sanctions imposed on the claimants were criminal in nature (section 222), the
Court concluded that the case fell under the purview of Article 4 of the Protocol.

To what extent the ne bis in idem principle bound the national competent authori-
ties depended, however, on the criteria adopted to verify whether the offences pun-
ished by the two applicable rules (the administrative and the criminal) coincided. In
line with its most recent case law (see especially Zolotoukhin v Russia, section 82),
the Court reaffirmed that violations punished by different rules shall be regarded as a
single offence—hence punished twice—if the facts on which the sanctions are based
are substantially the same. For this purpose, what has to be verified is not so much
whether the descriptions in the two rules refer to identical facts but, rather, whether
the two rules punish the same offence, bearing in mind that the same conduct can
entail multiple offences.

In Grande Stevens, the Court considered that Consob, on the one hand, and the
Office of the Public Prosecutor, on the other, had accused the Ifil managers of facts
that were substantially identical, no matter that the applicable criminal provision
(Article 185 CLF) punished a subset of the conduct provided for by the administra-
tive provision (Article 187-III CLF) because the criminal provision also required
malice and a concrete risk of market prices’ alteration.

Not only does Article 4 Protocol No 7 prevent multiple sanctions for the same vi-
olation, but it also sets the right not to be tried twice. Hence, a violation of the
Protocol was found by the Court in the fact that the criminal proceeding, which
started later, was not dismissed as soon as the administrative sanction had become
res iudicata, in spite of the specific ex parte request (section 227).
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6 . T H E I M P L I C A T I O N S O F G R A N D E S T E V E N S . A L L O C A T I N G
F U N C T I O N S I N S E C U R I T I E S L A W E N F O R C E M E N T

Although not particularly innovative, the Grande Stevens decision clarifies some im-
portant boundaries to legislators’ and supervisors’ discretion in the organization of
public enforcement of securities law. The ECtHR statements deserve attention also
in view of EU accession to the ECHR. The rest of this note will focus on a limited
number of implications, especially from the perspective of the future implementation
of the new European market abuse regime.

The principles of fair trial and ne bis in idem affect the distribution of tasks be-
tween financial supervisors and criminal prosecutors. While the right to a fair trial
has consequences for the allocation of powers among different phases of the same
dispute, the ban on double jeopardy raises issues of coordination between supervi-
sors or judges where different and independent proceedings are opened concerning
the same facts—either within the same state or, when Article 50 Charter of
Fundamental Rights (CFR) applies, in different Member States of the EU.

As for the principle of fair trial, the question is, therefore, to what extent certain
procedural guarantees should be already ensured during the administrative proceed-
ing rather than (as Grande Stevens admits) later before a judge with full jurisdiction.
The answer determines the allocation between the competent agency and the judge
of the power to ascertain the relevant facts, as only full compliance with Article 6 al-
ready at the level of administrative proceeding would permit a supervisor to ascertain
these facts conclusively. Factors in favour of moving the barycentre towards the ad-
ministrative procedure might include, first, the specialization and the speed of super-
visors and, secondly, the fact that compliance with the principle of fair trial—that in
the case of a reduced role of the judiciary should shape the administrative procedure
as a ‘tribunal’ within the autonomous meaning of Article 6—could help the proper
functioning of the administration, rather than being a burden. Guarantees such as
full equality of arms as well as impartiality and independence of the persons in charge
of taking the final decision on the sanction, while having little consequence on the
length of the procedure, improve the information conveyed to the supervisors and
foster unbiased decisions. Even a safeguard, that at first sight would seem to hinder
administrative enforcement, such as the privilege against self-incrimination has been
explained in terms of efficiency, by virtue of its ability to incentivize those under in-
vestigation to report only accurate data (D Seidmann and A Stein, ‘The Right to
Silence Helps the Innocent: A Game-Theoretic Analysis of the Fifth Amendment
Privilege’ (2000) 114 Harv L Rev 430), not to mention that a subsequent proceeding
before a judge, however fair, could hardly neutralize the influence of the information
obtained during the administrative phase in violation of the right to remain silent.

In the light of these reflections, one may praise past and recent national judicial
decisions that, going beyond what is strictly required by ECtHR case law, push to-
wards applying ECHR-inspired guarantees to administrative proceedings irrespective
of the rules in place for the judicial phase, along with the French precedent.5

5 For France, Cour d’Appel de Paris, March 7, 2000, Société KPMG fiduciaire de France; for Italy see the
precautionary measures adopted by the Council of State in the wake of Grande Stevens that stay Consob
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A different set of questions arise from the implementation of the double jeopardy
ban within the EU. The ECtHR and the European Court of Justice (ECJ) have
shown a sort of judicial dialogue in assessing the reciprocal implications of human
rights protection and enforcement of EU rules on market abuse prevention. Grande
Stevens in particular refers to Spector (see section 229 of the ECtHR decision), where
the ECJ excluded that Article 14(1) MAD obliges Member States to provide for
criminal measures in addition to ‘dissuasive administrative sanctions’ (see Spector,
section 42). The reformed EU market abuse regime has, however, increased the risk
that national provisions violate the ne bis in idem principle, although Member States
are bound by Article 50 and 51 CFR when implementing Union law (see the ECJ
Åkerberg Fransson decision). On the one hand, the EU legislator has confirmed the
duty to implement administrative sanctions for insider dealing, improper disclosure
of inside information and market manipulation, and has established that the maxi-
mum fine shall be at least 5 million euros, that would easily qualify as criminal for
the purposes of the ECHR. On the other hand, it has also provided that Member
States ‘may’ decide not to lay down such rules if the conduct is already punished by
a criminal provision (Article 30(1)(2) MAR). Criminal provisions—including im-
prisonment—are, however, mandated for violations that are serious and committed
intentionally (Article 3–5 and 7 MAD II). It will be, therefore, up to each Member
State not to be lured by Article 30(1)(2) MAR and to find a way out that avoids
double jeopardy by coordinating criminal and administrative proceedings (for some
proposals see M Ventoruzzo, ‘Do Market Abuse Rules Violate Human Rights? The
Grande Stevens v Italy Case’ ECGI Law Working Paper 269/2014). Flexible solutions
allowing a case-by-case decision on the commencement of a criminal or an adminis-
trative proceeding (see eg UK FCA Enforcement Guide, sections 12.7–12.10, al-
though the UK has opted out of MAD II) may be difficult in countries where
criminal prosecution is mandated by constitutional provisions.

To the contrary, coordination among public prosecutors and/or national supervi-
sors operating in different countries is made necessary by Article 50 CFR, which pre-
vents opening new trials against persons that have already been finally convicted or
acquitted of the same offence in another Member State. In both cases, the risk that
overlapping proceedings are opened across the EU is increased by the concurrent
competences assigned to national authorities of the place where the violation is car-
ried out and to national authorities of the place where the relevant trading venue op-
erates (Article 10 MAD, to be replaced by Article 22 MAR). For criminal sanctions,
similar problems stem from the concurrent jurisdictions of the country where the of-
fence has been committed in whole or in part and of the country of nationality of
the person under investigation (Article 10 MAD II).

Overarching measures such as Article 50 CFR or Article 54 of the 1990
Convention implementing the Schengen Agreement of 1985 help avoid violations of
ne bis in idem, but they are unable to establish criteria for coordinating criminal ac-
tions carried out in different Member States. At the same time, EU statutory mea-
sures on mutual legal assistance and mutual recognition in criminal matters are

sanctions proceedings on the basis of their own flaws: Consiglio di Stato, VI section, Injunctions No
4491/2014 and 4491/2014.

Public Enforcement of Market Abuse Bans � 157

D
ow

nloaded from
 https://academ

ic.oup.com
/jfr/article/1/1/149/2357870 by guest on 23 M

ay 2023

&sect;
.
``
''
&sect; 
.
which
``
''
.
 &ndash; 
 &ndash; 
.
-
.
.
.
,
 (2014)
.
.
&sect;&sect;
-
.
.
.
.
.
.
S
.
.


limited in their scope, as they generally do not concern administrative sanctions and
proceedings, and in their effectiveness, as recognition of criminal actions carried out
in other Member States is mandatory only for final judgments, it being optional for
prosecutions (see eg Article 3(1)(2) Framework decision 2002/584/JHA—on the
European arrest warrant and Article 13(1)(a) Framework Decision 2008/978/
JHA—on the European evidence warrant). The Framework decision on prevention
and settlement of conflicts of exercise of jurisdiction in criminal proceedings (2009/
948/JHA) and the Eurojust decision (2002/187/JHA) are equally unable to ensure
that coordination is always reached.6 Overall, the EU legal framework cannot, there-
fore, avoid that overlapping criminal (as well as criminal and administrative) actions
simply come to an inefficient ‘first-come, first-served’ outcome.

Coordination and cooperation might be easier among administrative proceedings,
instead, thanks to ESMA’s role under Article 31 and 35 Regulation (EU) 1095/2010.
Furthermore, Article 25 MAR provides that national competent authorities shall
cooperate among themselves and with their respective national judicial authorities.
No coordination system is established, however, between competent supervisors and
judicial authorities in different Member States.

6 See eg J Vervaele, ‘Ne Bis In Idem: Towards a Transnational Constitutional Principle in the EU?’ (2013) 9
Utrecht L Rev 211, 222 (the 2009 Framework decision does not contain any prioritization of jurisdiction
or stringent criteria for centralized prosecutions).
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